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The weight of authority is that at common law the wife had no right of 
action for the alienation of her husband's affections, and consequently that a 
statute which merely allows her to sue in her own name gives her no right to 
such an action. Hodge v. Wetzler (1903) 69 N. J. L. 490, 55 Atl. 49; Crocker v. 
Crocker (1899) 98 Fed. 702. But some courts have taken the view that such a 
right existed in abeyance and that it was merely the fact that she could not sue 
in her own name that prevented a recovery. BenneU v. Bennett (1889) 116 
N. Y. 584, 23 N. E. 17. The subsequent separation agreement is no bar to the 
action. Betser v. Betser (1900) 87 111. App. 399. Nor is a subsequent divorce a 
defence. De Ford v. Johnson (1913) 251 Mo. 244, 158 S. W. 29. In New York 
a contrary result was reached where a wife voluntarily left her husband and 
later received a separation. Buckel v. Suss (1892) 18 N. Y. Supp. 719. But this 
case was later discredited. Hendrick v. Biggar (1910) 122 N. Y. Supp. 162, 
167. However, if the wife accepts a lump sum in lieu of support under a 
separation agreement, she cannot recover for loss of support in an action for 
alienation of affections. Metcalf v. Tiffany (1895) 106 Mich. 504, 64 N. W. 479. 

Innkeepers — Who Is A Guest — Ratification. — The plaintiff presented him- 
self at the defendant's inn and requested a room. The defendant's clerk in- 
formed him that none was available but that if he returned later he could pos- 
sibly be accommodated. Thereupon the plaintiff gave the clerk a sum of money 
for safe keeping. The clerk absconded and the plaintiff demanded the money 
from the defendant. The latter at first said that he would pay, but later 
refused upon learning that the plaintiff was not a guest upon the night in ques- 
tion. In an action to recover the money, held, inasmuch as the plaintiff was not 
a guest, the defendant's clerk had no authority to accept valuables from him 
and that the defendant was not liable. Mulhauser v. Dwyer (N. Y. Sup. Ct. 
1920) 184 N. Y. Supp. 635. 

The mere fact that one uses the facilities held out by an inn does not neces- 
sarily make him a guest thereof so as to make the innkeeper liable for a loss of 
his property. Amey v. Winchester (1895) 68 N. H. 447; Manning v. Wells 
(Tenn. 1849) 9 Humph. 746; Strauss v. County, etc. Co. (1883) L. R. 12 Q. B. D. 
27. Merely leaving money at an inn by one who has no intention at that time 
of becoming a guest does not impose the innkeeper's liability on the host. Arcade 
Hotel Co. v. Wyai't (1886) 44 Oh. St. 32, 4 N. E. 398. An offer to buy something 
from the innkeeper, however, seems to be sufficient to make one a guest. See 
Tulane Hotel Co. v. Holohan (1903) 112 Tenn. 214, 216, 79 S. W. 113. More- 
over, if an innkeeper receives goods from one who then intends and later does 
become a guest, he is liable for them from the moment they are received. Eden v. 
Drey (1897) 75 111. App. 102; Coskery v. Nagle (1889) 83 Ga. 696, 10 S. E 491. 
It is difficult to see how the act of becoming a guest would create a liability in 
the innkeeper which did not exist prior thereto; and if it did not, then actually 
becoming a guest would seem to be unnecessary. The result, however, seems 
reasonably to reconcile the conflicting interests of the innkeeper and the intend- 
ing guest. But in the instant case, since the plaintiff was expressly refused as a 
guest, his intent is immaterial. Moreover, the innkeeper did not ratify his clerk's 
unauthorized acts; for his promise to pay was made to the plaintiff under the 
misapprehension that the plaintiff was a guest and without knowledge that the 
clerk had exceeded his authority in accepting the plaintiff's money. 

Judgments — Due Process — Service on Agent. — The defendant, a resident of the 
State of New York, did business in Kentucky through an agent. A Kentucky statute 
provided that service upon such an agent should be deemed personal service upon 
the owner of the business. The plaintiff's assignor served the defendant's agent 
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and obtained a judgment. In an action in New York upon the assigned judgment, 
held, it was not entitled to full faith and credit. Carroll v. Curran (App. Div*. 
1st Dept. 1920) 184 N. Y. Sup. 603. 

The court in the instant case follows without discussion the case of Flexner 
v. F arson (1919) 248 U. S. 289, 39 Sup. Ct. 97, which may perhaps be distinguished 
because there the agency had been revoked when summons was served. To 
entitle a judgment in personam to full faith and credit, it must appear that 
the court awarding the judgment had jurisdiction over the defendant. Pennoyer 
v. Neff (1877) 95 U. S. 714. The fundamental requisite of jurisdiction in Anglo- 
American law is personal service. Pennoyer v. Neff, supra; 1 Black, Judgments 
2nd ed. 1902) § 227. However, it is well settled that service upon the agent of 
a non-resident corporation as provided by statute is due process of law. Pennsyl- 
vania Fire Ins. Co. v. Gold Issue Mining Co. (1917) 243 U. S. 93, 37 Sup. Ct. 344; 
Lafayette Ins. Co. v. French (1855) 18 How. 404. Since a state has power to 
exclude a corporation, see Bank of Augusta v. Earle (1839) 13 Pet. 519, 589, the 
latter must consent to such service as a condition to its privilege to carry on busi- 
ness. See Flexner v. Parson, supra, 293. On the other hand, a partnership or a 
single proprietorship cannot be excluded from a state and the latter can therefore 
prescribe no condition. See Flexner v. Parson, supra. The requirement of per- 
sonal service is based upon considerations of natural justice as well as upon the 
territorial theory. See Lafayette Ins. Co. v. French, supra, 406. It is questionable 
whether justice is fostered by a persistent refusal to allow a plaintiff to serve the 
agents of the individuals or partnerships with whom he did business in the state 
where that business was transacted. Certainly it is inconvenient for such a 
plaintiff to transport his evidence and carry on his suit in a foreign jurisdiction. 
The present state of the law seems unfortunate. When justice and convenience 
conflict with established principles, the validity and utility of the latter may well be 
questioned. 

Landlord and Tenant — Breach of Covenant for Quiet Enjoyment — Injunc- 
tion. — The defendant lessor commenced reconstruction, beyond the scope of re- 
pairs, of all the upper stories of his corner building, of which the plaintiff 
had leased the ground floor expressly for use as an automobile show-room. In 
compliance with municipal building-requirements, the lessor constructed a strong 
wooden shed over the side-walk on one side and was about to build another on 
the other side, thus rendering the plaintiff's show-windows virtually useless 
and cutting off light and air. The lease contained an express covenant for 
quiet enjoyment and also a covenant by the lessee that he was to make no claim 
for any inconvenience arising from acts of the lessor in repairing or protecting 
the building. The lessee, without abandoning the premises, sought a mandatory 
injunction to compel the removal of the shed upon the ground that his remedy 
at law was inadequate. Held, one judge dissenting, injunction denied. Bowman 
Automobile Co. v. Strathmore Leasing Co. (App. Div. 1920) 184 N. Y. Supp. 
453. 

In the instant case the reconstruction work was solely for the defendant's 
benefit, the city requirement that the sheds be built being merely incidental to it. 
Cf. Duhain v. Mermod etc. Co. (1914) 211 N. Y. 364, 105 N. E. 657. The work 
was not necessary for the repair or protection of the building and hence the lessee's 
covenant does not cover it. Furthermore, the injury to the lessee was undoubt- 
edly substantial. Cf. Herpolsheimer v. Funke (1901) 1 Neb. Unoff. 471, 95 
N. W. 688; Hall v. Irvin (1903) 78 App. Div. 107, 79 N. Y. Supp. 614. And it 
would be virtually impossible for a jury to assess damages. But it has been 
held essential to a constructive eviction that the tenant leave the demised 



